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The Institute for the American Worker (“I4AW”) submits these comments to the Department of Labor (“the 

Department” or “DOL”) in response to the Wage and Hour Division’s (“WHD”) Notice of Proposed 

Rulemaking and Request for Comments (“Proposed Rule”) regarding Employee or Independent Contractor 

Classification Under the Fair Labor Standards Act (the “FLSA” or the “Act”); RIN Number 1235-AA43. 

Independent contracting work, sometimes called self-employment, consulting, freelancing, gig work, 

independent work, temporary work, project-based work, or 1099 work, is a large and growing option for 

millions of American workers who use such business opportunities to empower themselves to work in the way 

they prefer.  I4AW seeks to empower workers and, as such, believes that workers should be able to choose 

independent contract work, employment, or any combination of the two based on their preferences and risk 

tolerance, just as workers should be able to choose to pursue their preferred field of work. 

 

I4AW is particularly concerned that the Proposed Rule will stifle the growth of independent work, 

entrepreneurship, and job creation and leave millions of current independent contractor small business owners 

without work.  The Proposed Rule does not support workers’ freedom to choose an independent contractor 

option if that option best meets a worker’s needs.  Instead, the Proposed Rule attempts to “protect” workers 

from taking on business opportunities DOL disfavors, even when the worker is fully cognizant of the risks of 

self-employment or is in the best bargaining position vis-à-vis the organization hiring the contractor.  DOL’s 

Proposed Rule further imposes burdens on small businesses that seek to hire independent contractors to 

perform particular tasks the business needs (such as marketing, accounting, cleaning, inventory management, 

etc.).  These burdens make it harder for small businesses to compete with large-scale companies that can 

choose to bring a multitude of tasks in-house, a challenge only exacerbated by the current labor shortage 

facing multiple industries.  DOL’s Proposed Rule, far from giving workers security, takes away their security 

in knowing that they can continue to work in a job they like, be their own boss, and maintain the flexibility 

their family needs. 

 

The Institute for the American Worker is a 501(c)(3) nonprofit organization focused on improving the lives of 

American workers by promoting freedom, innovation, and collaboration between workers and job creators. 

I4AW was formed to educate key policy leaders and stakeholders in our nation's capital about critical issues in 

labor policy, developing legislation, and emerging workplace trends. I4AW hosts educational briefings and 

provides customized labor research and analysis that help policy makers understand how specific labor 

policies impact businesses and workers. More information can be found on www.i4aw.org, which is a one-stop 

shop for the best resources on the most important labor policy debates facing our country.  

 

This comment explains the benefits many workers have found in independent work, identifies four major 

concerns I4AW has with the Proposed Rule, and discusses three preferable alternate formulations for the 

Proposed Rule.  Specifically, I4AW (1) rejects the notion that the Proposed Rule is a mere “return” to clear 

and easily applied historical practice; (2) is concerned that the Proposed Rule ignores the labor and 

employment landscape which has changed dramatically over the last 50 years, and only accelerated in the last 

25 years; (3) agrees with public DOL statements that the WHD lacks authority to impose the ABC test of 

California’s Assembly Bill 5 (“AB5”) on independent contractors, but worries that the proposed multifactor 

analysis gives WHD too much discretion to find “misclassification” of independent contractors in nearly every 

investigation; and (4) worries that the Proposed Rule will harm millions of independent workers who like their 

jobs as well as the businesses that rely on those workers and the families of those workers who will lose 

http://www.i4aw.org/
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significant resources.  After laying out those concerns in greater detail below, I4AW will recommend that 

DOL consider alternative regulatory pathways such as merely proceeding under the current rule, removing the 

“integral” factor from the  

 

employee/independent contractor analysis, and/or making it easier for workers to declare themselves as 

independent contractors, not subject to FLSA rules. 

 

Background 

Independent contracting, independent work, self-employment, freelancing, gig work, or 1099 work, is a large 

and growing option for millions of American workers.  The latest “State of Independence” report from MBO 

Partners found that 64.6 million Americans worked in an independent contract position in 2022.1  Of those, 

some 21 million Americans regularly work 15 hours or more per week and generally rely on their self-

employment to sustain themselves and their families.2 

 

The sector is not only large, but it is rapidly growing.  In 2015 MBO Partners found 17.8 million independent 

contractors.3  That number fell slightly to 15.3 million in 2019, but the COVID pandemic, workforce 

shortages, and greater opportunity has driven significant growth.4  McKinsey found similar large increases.  

Between 2016 and 2022, independent workers rose from 27 to 36 percent of the U.S. workforce.5  And while 

some forecasters predict that this rapid growth with slow somewhat, most estimates suggest that the sector will 

still grow 5-7% in 2023, a significant growth rate for any sector of the labor market.6 

 

According to studies, independent workers span the gender, age, education, and economic spectrum.  

McKinsey’s analysis finds that more than 40% of male workers and more than 30% of female workers engage 

in independent work, that more than 50% of workers ages 18-24 and more than 30% of workers 65 and up are 

engaged in independent work.  Similarly, independent work attracts both those without a high school diploma 

(50% of those workers) as well as those with advanced degrees (more than 40% of those workers).  And lower 

income workers (more than half of those workers) and higher paid workers (a third of those workers) are also 

active independent workers.7 

 

Importantly, McKinsey’s study notes the importance of independent contracting opportunities for immigrants: 

“Nearly half of all immigrants report being independent workers, underscoring that gigs and freelance jobs are 

a gateway to the labor market in the United States.”8  This may also be true for younger workers who can use 

 
1 MBO Partners, “State of Independence, 2022” available at: 

https://info.mbopartners.com/rs/mbo/images/MBO_2022_State_of_Independence_Research_Report.pdf. 
2 MBO Partners, “State of Independence, 2022” available at: 

https://info.mbopartners.com/rs/mbo/images/MBO_2022_State_of_Independence_Research_Report.pdf. 
3 MBO Partners, “State of Independence, 2022” available at: 

https://info.mbopartners.com/rs/mbo/images/MBO_2022_State_of_Independence_Research_Report.pdf. 
4 MBO Partners, “State of Independence, 2022” December 2022, available at: 

https://info.mbopartners.com/rs/mbo/images/MBO_2022_State_of_Independence_Research_Report.pdf. 
5 McKinsey and Company, “Freelance, side hustles, and gigs: Many more Americans have become independent workers,” August 

23, 2022, available at: https://www.mckinsey.com/featured-insights/sustainable-inclusive-growth/future-of-america/freelance-side-

hustles-and-gigs-many-more-americans-have-become-independent-workers. 
6 “The Number of U.S. Independent Workers Continued to Surge in 2022,” Steve King, Dec. 1, 2022, Small Business Labs, available 

at: https://www.smallbizlabs.com/2022/12/the-number-of-us-independent-workers-continued-to-surge-in-2022.html. 
7 McKinsey and Company, “Freelance, side hustles, and gigs: Many more Americans have become independent workers,” August 

23, 2022, available at: https://www.mckinsey.com/featured-insights/sustainable-inclusive-growth/future-of-america/freelance-side-

hustles-and-gigs-many-more-americans-have-become-independent-workers. 
8 McKinsey and Company, “Freelance, side hustles, and gigs: Many more Americans have become independent workers,” August 

23, 2022, available at: https://www.mckinsey.com/featured-insights/sustainable-inclusive-growth/future-of-america/freelance-side-

hustles-and-gigs-many-more-americans-have-become-independent-workers. 
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gigs and freelance work to help them build skills that make them more attractive workers in the future.  And 

multiple studies conclude that women find gig work to be particularly beneficial and are driving its growth.9 

 

Further, because independent workers can set the price for their labor, the tight labor supply’s upward pressure 

on wages has allowed the contractors to demand ever higher compensation for their work.  This means 

workers can earn even more money in independent roles and, unlike employment with a single employer, 

independent workers can contract with multiple businesses to earn even more money. 

 

 

 

Analysis 

The Proposed Rule claims to be a neutral regulation that clarifies the line between employment and 

independent contracting.  In reality, however, the Proposed Rule is an attempt to discourage businesses to hire 

independent workers and to discourage workers from seeking independent options.  At every turn, the 

Proposed Rule stakes out an interpretation that is at least unfriendly, if not hostile to independent work. 

 

1. The Proposed Rule is Not a Mere “Return” to Historical Practice 

This Proposed Rule relies on the assertion that from the 1940s until 2017 (or even 2021), the Department of 

Labor and the federal courts uniformly followed a six-factor test to evaluate employment and independent 

contractor status under the FLSA, but that the 2021 Final Rule took a significant turn away from that otherwise 

constant line.10  Based on that premise, DOL claims this Proposed Rule simply returns the independent 

contractor inquiry to its historical practice.  DOL’s claim fails for three reasons.  First, it fails to explain the 

decision to ignore DOL’s own detailed historical analysis performed in the 2021 Rule.  Second, it claims 

uniformity in court analysis of independent contracting factors despite significant variation.  And third, it treats 

the “integral” factor as if it has historical basis and is not merely a scrivener’s error.  Each of these errors and 

omission undermine DOL’s fundamental justification for adopting this Proposed Rule as a final rule. 

 

First, DOL failed to explain its decision to reject the historical analysis performed in the 2021 Rule.  The 2021 

Final Rule carefully examines the history of independent contracting in the courts and via agency guidance and 

concludes that it is winding and quite confusing.11  In fact, the 2021 Final Rule clearly shows that different 

Circuits regularly use different factors to make their independent contractor determination, but that generally 

the two factors of control and opportunity for profit/loss are the only factors courts always rely upon when 

reaching their decision.12  Rather than systematically address this careful analysis, the Proposed Rule simply 

cherry-picks examples that support its conclusion that there are and have always been six factors courts rely 

upon to evaluate employment status. 

 

The mere citation of cases that point to “multifactor analysis” and “facts and circumstances,” however, does 

not mean that there is clarity in past rules.  In the Proposed Rule, DOL cites to multiple cases which note that 

the independent contractor inquiry is a multifactor test and is subject to a fact-specific, all facts and 

circumstances, test.13  The existence of such cases, especially in light of the cases cited in the 2021 Rule and 

never addressed in the Proposed Rule, is not proof of a consensus by the courts to adopt a test now preferred 

by DOL.  Rather, it merely indicates that some courts over the last 50+ years have attempted to use those 

 
9 See “Independent Contractors in the U.S.: New Trends from 15 years of Administrative Tax Data,” Katherine Lim et al., Internal 
Revenue Service, July 2019, available at: https://www.irs.gov/pub/irs-soi/19rpindcontractorinus.pdf; “Women have joined the gig 
economy at a rapid clip during the pandemic,” Erica Pandey, axios.com, Aug. 26, 2021, available at: 
https://www.axios.com/2021/08/26/women-gig-economy-doordash-uber-delivery-driver. 
10 Proposed Rule at 62218-19. 
11 See 86 Fed. Register at 1168-71.  
12 See 86 Fed. Register at 1196-98 (“courts of appeals have effectively been affording the control and opportunity factors greater 

weight, even if they did not always explicitly acknowledge doing so”). 
13 See, e.g., Proposed Rule at 62222, 62225, 62226. 



Institute for the American Worker | PO Box 458, Hamilton, VA 20158 | I4AW.org 

factors to make their employment determination and that DOL now seeks to codify the use of those factors by 

some prior courts. 

 

DOL also attempts to support its claim of consistency by citing to previously-issued sub regulatory guidance.  

Showing that DOL has issued prior guidance that says DOL will evaluate all the relevant factors does not 

mean there is a consistent practice because certain factors have been more important at different times.  Past 

WHD Administrators have emphasized different enforcement priorities, different enforcement agents have 

taken disparate approaches to difficult legal questions, and the past guidance reflects that even if the words for 

a particular factor have remained consistent over time, their application has changed as the marketplace has 

changed too.  Further, DOL cannot attempt to use nonbinding guidance to support a claim that workers and 

businesses were on notice of DOL’s position.  This is especially true because much regulatory guidance was, 

prior to 2020, quite difficult for the public to access since there was no obligation of agencies to make 

guidance documents publicly available.14 

 

As the Supreme Court noted in FCC v. Fox Television Stations, Inc., 556 U.S. 502 (2009), an agency is 

welcome to change its mind over time and as the administration changes hands, but the agency must both 

acknowledge that it is taking an alternate pathway and also fully explain its rationale for doing so.  DOL has 

failed to articulate its rationale for making a change from a rule which has had little time to affect the 

marketplace.  The Proposed Rule simply claims that DOLs new interpretation is an acceptable one and argues 

that it will protect workers from misclassification.   

 

Not only does the Proposed Rule fail adequately to articulate its rationale for the change, it also ignores the 

fact that courts have had significant difficulty in defining the contours of independent contracting.  Some 

courts rely on a set of factors originally articulated in Supreme Court jurisprudence from the 1940s, but even 

courts that purport to rely on the 1940s factors wind up explaining and emphasizing different factors in unique 

ways over time.  As the 2021 Rule explained, some circuits use a different list of factors and most circuits 

ultimately build their analysis around the contractor’s control and opportunity for profit/loss.15 

 

One unfortunate consequence of the lack of a consistent standard over time is that DOL enforcement agents 

may emphasize different factors or even different components of a factor from time to time which makes it 

harder for workers to know whether their contracts might be at risk (not to mention plaintiffs’ lawyers and 

various courts).  While different factors certainly have overlapping pieces, allowing the same criteria to weigh 

heavily in multiple parts of the analysis can give DOL arbitrary authority to decide when a worker is an IC.  

This uncertainty reduces the number of businesses willing to hire independent contract workers and harms 

independent contract workers who will face greater risk in opening their new businesses or deciding the 

continue the business in the future. 

 

Third, the Proposed Rule fails to explain its wholesale adoption of the “integral” factor.  A prime example of 

the difficulty to articulate a consistent standard, and of such challenges spilling over to ultimately harm 

independent workers and the businesses that want to hire them, is the “integral” factor.  The 2021 Rule clearly 

articulated how the “integral” factor was originally the “integrated unit of production” factor, focused on a 

putative independent worker in the middle of an assembly process surrounded by employees of the facility.16  

Over the years, that factor morphed, without explanation, into whether a role was “integral” to the business 

hiring the putative contractor.  The 2021 Rule points out that this scrivener’s error has created greater 

confusion for businesses that want to be or work with ICs and has made it more difficult for courts to permit 

independent contract work.17 

 
14 See “Guidance Search” U.S. Department of Labor website, available at: https://www.dol.gov/guidance 
15 See 86 Fed. Register at 1196-98. 
16 See 86 FR 1168, 1170; 85 FR 60600, 60609 n.20. 
17 See 86 FR 1168, 1170, 1194 (“As Judge Easterbrook pointed out in his concurrence in Lauritzen, ‘‘[e]verything the employer does 

is ‘integral’ to its business—why else do it?’’ Lauritzen, 835 F.2d at 1541 (Easterbrook J., concurring)”); 85 FR 60600, 60609 n.20. 
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2. The Proposed Rule Ignores the Significant Increases in Independent Work Opportunities 

As discussed above, independent contracting has grown immensely in recent years.  This growth has opened 

opportunities for millions of workers to find meaningful work and additional income at times and in ways that 

best match their lifestyles.  The Proposed Rule ignores the reality that full time employment is no longer the 

only viable option for workers across multiple demographic categories.  It is now possible for a worker in 

Ohio to perform work for businesses in Florida, Idaho, Mexico, and Kenya, often without leaving her desk.  

And the 21st century also has opened doors that allow willing workers to more easily connect with interested 

parties to perform freelance work, whether that be writing, data analytics, performances, delivering goods, or 

creating particular products.  I4AW applauds this growth in opportunity and opposes efforts by regulators to 

close such doors. 

 

It is important to note that while independent work has grown exponentially over the last twenty years, there 

has not been a similar explosion in misclassification findings.  There are certainly still companies that break 

the law, whether by failing to pay wages or taxes, but as the prevalence of independent work continues to 

grow, DOL cannot point to massive increases in the number of independent contractor-related investigations 

or fines/penalties which would, if this were a rapidly growing problem, likely be highly correlated.  And given 

DOL’s rhetorical emphasis on protecting workers from misclassification even if that emphasis risks reducing 

independent work opportunities, DOL’s failure to cite data for a dramatic increase in misclassification is 

telling. 

 

Rather, workers appear to be flocking to independent work opportunities for the flexibility those prospects 

offer, for the additional income a worker can obtain by performing independent work, and for the workers’ 

satisfaction and pride of being their own boss.  And this is not simply limited to independent work performed 

through platforms such as driving, shopping, or delivery web applications.  Rather, as study after study show, 

gig work is growing across a host of settings, income levels, and demographics.  In fact, the majority of 

independent workers are not working for internet platform companies such as Uber, Lyft, Instacart, 

Thumbtack, Etsy, or Doordash, even though those may be the most visible forms of independent work in 

everyday life. 

 

The Proposed Rule is an attempt to discourage independent work by making it more difficult for independent 

workers to find opportunities for work.  Businesses that hire independent workers will look at the Proposed 

Rule and see a higher likelihood of DOL finding employee status which could lead to fines, litigation, and 

financial penalties.  As such, many businesses will forego opportunities to hire contractors to improve their 

customers’ experience, provide financial benefit to the workers, and take tasks off their own direct employees’ 

plates because they do not want to risk hiring an independent worker only to have that decision questioned by 

regulators. 

 

3. The Proposed Rule Is an Attempt to Nationalize California’s AB5, Even Though even Californians 

Have Rejected that Path 

The President and Secretary of Labor have both expressed support for the PRO Act18 which, among other 

things, would codify the “ABC Test” for employment vs. independent contracting.19  Commentators have 

generally argued that the ABC Test makes it very difficult for companies to hire independent workers and 

 
18 White House Statement, March 9, 2021, available at: https://www.whitehouse.gov/briefing-room/statements-

releases/2021/03/09/statement-by-president-joe-biden-on-the-house-taking-up-the-pro-act/; “U.S. Sec. of Labor Marty Walsh 

promotes Biden administration’s infrastructure and jobs plan during visit to St. Louis,” Tim Rowden, Labor Tribune, July 26, 2021, 

available at: https://labortribune.com/u-s-sec-of-labor-marty-walsh-promotes-biden-administrations-infrastructure-and-jobs-plan-

during-visit-to-st-louis/.  
19 Protecting the Right to Work Act, H.R. 842, Title I, Sec. 101 (b) 
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would eliminate a number of opportunities for workers.20  Despite this concern, a number of so-called worker 

advocates support the adoption the ABC Test.  The ABC test was articulated in the California Supreme Court 

opinion in Dynamex Operations West, Inc. v. Superior Court.21  California codified the ABC Test as part of 

Assembly Bill 5 (“AB5”) which passed in 2019.  And other states have expressed interest in adopting this rule 

as well.22 

 

AB5 rolled out to a very problematic start.  While it was originally pitched as a way to provide benefits to gig 

economy workers at Uber and Doordash, numerous other workers saw dramatically negative effects right 

away.  For example, numerous freelance film industry workers in Hollywood were immediately notified that 

their often lucrative contracts were being cancelled.23    Freelance journalists and photographers were told they 

could no longer provide content because the work they performed for newspapers, magazines, and blogs was 

the quintessential work of those publications and thus the publications could not afford to transform their 

freelance work into full time employment.24  And internet platform companies such as Lyft, Doordash, and 

Uber began an immediate lobbying effort to carve out their platforms from the law which was ultimately 

successful.25 

 

To address these and other problems, the people of California ultimately adopted Proposition 22 in the 2020 

elections which neutered many of the provisions that applied to gig workers, but did not fully eliminate AB5’s 

adoption of the ABC test, especially for workers outside of the “gig” economy.26  Proposition 22 allowed gig 

economy businesses to call their workers independent contractors in exchange for some contributions toward 

“employee” benefits for the independent workers (health insurance, retirement, etc.).27 

 

The second prong of the ABC Test is particularly problematic.  It asks whether “the worker performs work 

that is outside the usual course of the hiring entity’s business.”28  It considers any worker whose tasks match 

those of the business hiring the worker to necessarily be an employee.  For example, a trucking company could 

not have both independent owner-operator truckers and employee truckers because both are performing 

“trucking” for a trucking company.29  The continued application of AB5 to trucking caused massive protests at 

 
20 “PRO Act Would Upend U.S. Labor Laws for Non-Union and Unionized Employers Alike,” Alan I. Model et al. Feb. 10, 2021, 

Littler Mendelson P.C., available at: https://www.littler.com/publication-press/publication/pro-act-would-upend-us-labor-laws-non-

union-and-unionized-employers. 
21 See Dynamex Operations West, Inc. v. Superior Court, 4 Cal. 5th 903 (2018). 
22 “Amendments to NYC Law Would Codify the ABC Test,” Emma Diamond and Andrew Spurchise, Littler Mendelson P.C., May 

4, 2020, available at: https://www.littler.com/publication-press/publication/amendments-nyc-law-would-codify-abc-test-0; “New 

Jersey Resumes Efforts To Amend ABC Test For Independent Contractor Status, Passes Slate Of Laws Targeting Misclassification,” 

Ryan T. Warden, Ogletree Deakins, Jan. 24, 2020, available at: https://www.mondaq.com/unitedstates/employee-benefits-

compensation/886718/new-jersey-resumes-efforts-to-amend-abc-test-for-independent-contractor-status-passes-slate-of-laws-

targeting-misclassification#. 
23 “Assembly Bill 5 is blowing up California’s gig economy,” Liza Carbe, Feb. 16, 2020, available at: 

https://thehollywoodtimes.today/assembly-bill-5-ab5-californias-gig-economy/; “California AB 5 Ends Film & TV Loan-Outs & 

Contractors,” Brandon Blake, Oct. 1, 2019, available at: https://www.filmtvlaw.com/blog/2019/10/1/california-ab-5-ends-

entertainment-loan-outs-amp-contractors; “‘Everybody Is Freaking Out’: Freelance Writers Scramble to Make Sense of New 

California Law,” Katie Kilkenny, Oct. 17, 2019, available at: https://www.hollywoodreporter.com/news/general-news/everybody-is-

freaking-freelance-writers-scramble-make-sense-new-california-law-1248195/#!. 
24 “Vox Media cuts hundreds of freelance journalists as AB 5 changes loom,” Suhauna Hussain, L.A. Times, Dec. 17, 2019, 

available at: https://www.latimes.com/business/story/2019-12-17/vox-media-cuts-hundreds-freelancers-ab5. 
25 “Uber and Lyft argue their case on AB5 ahead of Prop 22 vote in California,” Faiz Siddiqui, The Washington Post, Oct. 13, 2020, 

available at: https://www.washingtonpost.com/technology/2020/10/13/uber-lyft-ab5/. 
26 “Instacart, Lyft back in California political spotlight,” Emily Hoeven, available at: 

https://calmatters.org/newsletters/whatmatters/2022/04/california-labor-instacart-lyft/. 
27 California Proposition 22, available at: https://vig.cdn.sos.ca.gov/2020/general/pdf/topl-prop22.pdf. 
28 “ABC Test,” California Department of Labor and Workforce, available at: https://www.labor.ca.gov/employmentstatus/abctest/. 
29 “AB5 and the trucking industry: What you need to know,” Mark Wright, July 29, 2022, available at: 

https://www.everee.com/blog/ab5-trucking/. 

https://www.littler.com/publication-press/publication/amendments-nyc-law-would-codify-abc-test-0
https://thehollywoodtimes.today/assembly-bill-5-ab5-californias-gig-economy/
https://www.filmtvlaw.com/blog/2019/10/1/california-ab-5-ends-entertainment-loan-outs-amp-contractors
https://www.filmtvlaw.com/blog/2019/10/1/california-ab-5-ends-entertainment-loan-outs-amp-contractors
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the Oakland ports over the summer because tens of thousands of independent owner-operators lost their 

opportunity to work in California.30   

 

This entire California discussion is relevant because the Proposed Rule is an attempt to adopt California’s 

model via regulation instead of through legislation to advance the agenda of President Biden and Secretary 

Walsh.  At her nomination hearing in September, WHD’s acting administrator Jessica Looman noted that DOL 

lacks authority to enact the ABC test without Congressional approval.31  She’s right.  Absent passage of the 

PRO Act (or some other bill that explicitly adopts the ABC test) DOL cannot import AB5 into federal 

regulation.   

 

While the proposed rule does not explicitly adopt California AB5’s ABC test, it expands DOL’s authority to 

treat nearly every independent contractor as if she were an employee using the “B” element of the ABC test.  

Specifically, the Proposed Rule emphasizes the “integral” factor which in many ways mirrors the B element of 

the ABC test and will give WHD enforcement officials sufficient flexibility to find employment status in 

nearly every case where the ABC test would also find employment status. 

 

The Proposed Rule defines the “integral” factor as the:  

(5) Extent to which the work performed is an integral part of the employer’s business. This factor 

considers whether the work performed is an integral part of the employer’s business. This factor does 

not depend on whether any individual worker in particular is an integral part of the business, but rather 

whether the function they perform is an integral part. This factor weighs in favor of the worker being 

an employee when the work they perform is critical, necessary, or central to the employer’s principal 

business. This factor weighs in favor of the worker being an independent contractor when the work 

they perform is not critical, necessary, or central to the employer’s principal business.32 

 

And AB5 defines the “B” element as: “The person performs work that is outside the usual course of the hiring 

entity’s business.”33  A careful reader of both standards would note minimal difference between finding 

independent work only when the contractor performs “work outside the usual course of the hiring entity’s 

business” and finding employment when “the function they perform is an integral part” or when “the work 

they perform is critical, necessary, or central to the employer’s principal business.” (emphasis added).  It 

is hard to imagine a time when AB5’s “B” factor and the Proposed Rule’s “integral” factor would lead to a 

different outcome.   

 

The real test under both AB5 and the Proposed Rule is whether the worker’s job function is similar to the 

business of the hiring entity.  Thus, if a window washing company hires independent window washers, both 

DOL and California would find employment status. As California’s Labor & Workforce Development Agency 

notes when discussing this factor, “When a clothing manufacturing company hires work-at-home seamstresses 

to make dresses from cloth and patterns supplied by the company that will thereafter be sold by the 

company.”34  DOL likewise explains in the Proposed Rule that “In most cases, if an employer’s primary 

 
30 “Don’t Take California’s Independent Contractor Lockdown National,” Jonathan Wolfson, Aug. 8, 2022, available at: 

https://www.thecentersquare.com/california/op-ed-don-t-take-california-s-independent-contractor-crackdown-

national/article_7d5adf44-175d-11ed-b9ff-8beb6997c110.html. 
31 Senate Health Education Labor & Pensions Committee Hearing: Nominations of Karla Gilbride to be General Counsel, Equal 

Employment Opportunity Commission and Jessica Looman to be Administrator, Wage and Hour Division, Department of Labor, 

September 13, 2022, available at: https://www.help.senate.gov/hearings/nominations-of-karla-gilbride-to-be-general-counsel-equal-

employment-opportunity-commission-and-jessica-looman-to-be-administrator-wage-and-hour-division-department-of-labor 
32 Proposed Rule at 62275. 
33 California Assembly Bill 5, 2019, available at: 

https://leginfo.legislature.ca.gov/faces/billTextClient.xhtml?bill_id=201920200AB5. 
34 “ABC Test,” California Labor & Workforce Development Agency, available at: 

https://www.labor.ca.gov/employmentstatus/abctest/. 
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business is to make a product or provide a service, then the workers who are involved in making the product or 

providing the service are integral.”35 

 

Thus, despite its claims to the contrary, it is difficult to believe that DOL would not simply import the AB5 

standards into FLSA investigations through the “integral” factor, even though DOL correctly admits it lacks 

the authority to do so.  The effect of this proposed rule, if finalized, would be to make it very difficult for most 

independent contractors to operate their businesses because the companies that usually hire them as contractors 

would worry that DOL would initiate enforcement against them. 

 

Ironically, the first DOL staff to review this comment and assist WHD with analyzing the comments for this 

and other rules will not actually be DOL employees.  Instead, the initial comment analysis will be the work of 

contractors.  While government contractors generally are themselves employees of a consulting company, they 

still demonstrate the important role that contractors play in increasing efficiency and productivity across the 

economy.  It is equally true that the work of reviewing comments, summarizing them, and preparing reports 

for the internal use of WHD and Solicitors office staff seems integral to the work of writing an Administrative 

Procedures Act-compliant regulation.  As such, it is tricky to understand why it is acceptable for DOL to 

provide itself access to contractors to improve its workflow while simultaneously making access to contractors 

more difficult for private sector businesses who want to use contractors for the identical purpose. 

 

4. The Proposed Rule Punishes Workers and their Families 

The Proposed Rule will harm millions of independent workers who like their jobs as well as the businesses 

that rely on those workers and the families of those workers who will lose significant resources.  DOL must 

consider the potential harms when businesses simply stop hiring independent workers in order to avoid the 

new risk of running afoul of the Proposed Rule.  The harms include to independent workers who took the bold 

step of opening their own businesses and will now be left with fewer work options.  Many of those workers 

made investments in equipment, vehicles, or tools to perform their work and now they will lose the ability to 

recoup the investment.  Further, by reducing opportunities (demand) for independent work, the price for the 

remaining independent work opportunities will also fall, meaning a further erosion of the incomes of small 

independent businesses.  And finally, as the total compensation for these gig workers, contractors, and 

freelancers fall, their families will suffer from less financial security and a reduction in disposable income (or 

worse, with the difficult decision to cut back on necessities to make ends meet).   

 

DOL cannot show that every current independent worker would magically become an employee.  Rather, DOL 

must acknowledge that the Proposed Rule will decimate the ranks of independent workers while shifting a 

relatively small number of contractors into employee roles.  And many of the workers who would be offered 

such roles will then be forced to give up other gigs in the same industry since they will now be subject to 

employment agreements rather than being paid by the project or task. 

 

These are not mere conjecture.  I4AW interviewed hundreds of former independent contractors in California 

whose livelihoods were eliminated when California passed AB5.  Here are a few of those stories: 

Valerie.36  Valerie is an animal welfare specialist with over 20 years of experience. She consulted with 

animal shelters, helping them implement no-kill policies and connecting them directly with members of 

their communities to increase live releases. Valerie’s skillset served as a win-win: she was able to help 

shelters, which often lack funds, on an affordable, contract basis, while setting her own rates and 

schedule. The ability to consult with multiple clients allowed Valerie to help thousands of animals 

while making a comfortable living. But that all changed with the passage of AB5. 

 
35 Proposed Rule at 62253. 
36 https://i4aw.org/stories/story-lorem-title-4/ 
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In January, Valerie was notified by the shelters that they were no longer able to pay her or utilize her 

services as a contractor. The shelters did not have the funds to offer her full-time employment either. 

But even if they had, Valerie wouldn’t have been interested in accepting a full-time role. For Valerie, 

the benefit of setting her own rates and schedule, as well as the impact she was able to have on the 

community by partnering with multiple clients, was greater than full-time employment. In May, 

Valerie made the decision to relocate her business and her life to Nevada. California, the state she had 

called home her entire life and had taken away her livelihood—was no longer home. 

Nikole.37  Nikole is the parent of a special-needs teen and suffers from a disability herself. Though her 

disability does not qualify her for disability payments, it prevents her from being able to manage the 

majority of full-time employment opportunities. Her responsibilities as a caretaker for her son add 

another layer of difficulty to full-time employment. 

When Nikole’s son was young, her income was solely reliant on her work as an independent 

contractor. Freelancing gave her the flexibility to be present for the more than 20 hours per week of 

behavioral and occupational therapy that her son requires. As her son got older and his therapy needs 

slowly decreased, Nikole was able to obtain a part-time job, but still continued to supplement her 

income by continuing to freelance. 

Since the passage of Assembly Bill 5, she has no longer been able to serve as an independent 

contractor. Her finances have suffered as a result, forcing her to end therapy for her son and cut back 

on the nutritional supplements that he benefited from. Nikole’s ability to give her son the treatments he 

needs to thrive has been harmed by AB5. 

Monica.38  Monica is a 61-year-old cancer survivor. She was contracted as an interpreter for eight years 

before AB5. Monica’s role as an over-the-phone interpreter gave her the flexibility her lifestyle 

demanded. She was able to take breaks as needed to manage the pain that accompanied chemotherapy, 

a benefit that most full-time or in-person opportunities couldn’t offer her. She earned good pay, but for 

her, the benefit of contracting was the joy it brought her each day. During the lowest points while 

battling cancer, her work gave her something to look forward to, something to take her mind off the 

pain and made her feel useful.  She called her work “her salvation against depression.”   

After AB5 passed, Monica lost her contract position. More than that, she lost the one thing that kept 

her mind off the pain and the unknowns of cancer. She knows that her chances of getting full-time 

employment that allow her to manage her pain and lifestyle are slim. The impact of AB5 has been 

exacerbated by the COVID-19 pandemic and resulting shutdowns. She wishes that while being shut in 

her home, she could have also been working. Working as an independent contractor gave Monica 

financial freedom and hope. Now, she has lost both. 

Millions of American workers have started their own businesses and built a livelihood around independent 

work.  And millions more American workers are using independent work, freelance work, gigs, and project-

based contracts to supplement their incomes and give them opportunities to build their personal brands.  These 

workers have families, friends, and communities that rely on the services the workers furnish and the financial 

rewards those services supply.  DOL’s attempt to “clarify” independent contractor status by putting a thumb 

on the scale in favor of an “employee” finding threatens to take away not only the opportunity to perform the 

work these independent contractors currently perform, but also the financial rewards the contractors receive 

and share with their own households, money those workers often spend to benefit their local economy and 

community as a whole.  The stories above are a mere glimpse of the pain caused by stifling independent 

workers’ opportunities.  They reflect the message WHD received during last June’s open forum on 
 

37 https://i4aw.org/stories/nikole-wilson-ripsom-special-needs-parent-and-freelancer/ 
38 https://i4aw.org/stories/monica-fontes-over-the-phone-interpreter/ 

https://leginfo.legislature.ca.gov/faces/billTextClient.xhtml?bill_id=201920200AB5
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independent contracting.  DOL would do well to carefully consider the harm this proposed rule will have not 

only on the national economy, but also on the small businesses, independent workers, and the families who 

rely on the income from independent work as the lifeblood of their family economies.  

5. Instead of Making Contracting More Difficult, DOL Should Consider Alternatives 

The easiest alternative to the Proposed Rule for DOL to consider would be to simply leave the 2021 Final Rule 

in place.  Unfortunately, DOL confused employers and workers by attempting to pause and withdraw the 2021 

Rule which means that many small businesses and other independent workers remained in limbo until the 

District Court reinstated the 2021 Final Rule.  Simply keeping the 2021 Rule in place would allow DOL to 

gather data to confirm whether the thousands of workers represented by comments to the notice of proposed 

rulemaking that preceded the 2021 Rule correctly assessed that the proposal which became the 2021 Final 

Rule added clarity to the law and encouraged the formation of independent work arrangements.  In fact, the 

Department of Labor could task the Chief Evaluation Officer to begin to develop a study of independent 

worker opportunities, benefits, costs, and wider societal effects to ensure that DOL has the best information 

needed for any future rulemaking on this topic. 

 

The current rule clearly identifies when a worker is an employee or an independent contractor.  The focus on 

two primary factors which have, as DOL notes in this proposal, a long history of judicial development, will 

shorten the inquiry for both an independent worker and a business thinking about hiring that worker and will 

also reduce the risk that they may improperly balance a multifactor test.  This would enable WHD to focus its 

efforts on the truly bad employers who are clearly abusing independent contractor status rather than cutting off 

opportunities for workers who truly want to be independent by threatening the businesses that want to hire 

those independent workers. 

 

A second alternative which DOL should have considered is simply to eliminate the use of the “integral” factor.  

As discussed above, the integral factor is only part of the multi-factor test due to the scrivener’s error which 

mistook “integral” to be a synonym of “integrated.”  However, the test for whether a worker or worker’s role 

is “integral” to the hiring business can easily subsume the entire independent contractor analysis and will 

almost always lean heavily in the direction of a finding of employee status.39  This is, in part, because whether 

a task is integral to a business is difficult to define without reverting to whether the task is simply important.  

Given the difficulty to define integral in a way that allows the significant number of workers who want to be 

independent to remain so, and since this factor has little relation to the original test articulated by the Supreme 

Court, DOL should eliminate this factor from its analysis. 

 

Even if the integral factor is removed, independent workers and businesses that hire them would still face an 

unwieldy multi-factor, totality of the circumstances analysis with different courts and enforcement agents 

emphasizing different factors at different times.  But eliminating any factor will necessarily make the analysis 

less complex and this is especially true of the integral factor.  Further, removing this factor also makes it much 

more difficult to import into the analysis the ABC test language which has closed off multiple work 

opportunities for workers in California.  

 

A third alternative would permit workers to declare themselves to be self-employed independent contractors 

and allow businesses to hire self-employed independent contractors free from employee FLSA restrictions.  

There are millions of independent workers who are fully aware of the risks associated with independent 

contracting.  They know that they are not eligible for employer-provided health insurance, retirement, 

unemployment insurance, and workers’ compensation, and that they must pay the employer’s share of payroll 

taxes in addition to the employee share.  Despite this knowledge, these self-employed workers, small-business 

owners, entrepreneurs, or 1099 workers are happy to face those risks so that they can have the job they want, 

 
39 See 86 FR 1168, 1170, 1194 (“As Judge Easterbrook pointed out in his concurrence in Lauritzen, ‘‘[e]verything the employer does 

is ‘integral’ to its business—why else do it?’’ Lauritzen, 835 F.2d at 1541 (Easterbrook J., concurring)”) 
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done the way they want to do it, and for the customers they want to work for.  Such workers see freedom and 

flexibility as perks of the job in addition to the financial renumeration they receive. 

 

Rather than trying to force these happy independent workers into the FLSA “employee” framework, DOL 

should explore a pathway for these workers to opt out of FLSA protections so that they can enter into contracts 

with clients and all parties will be confident that DOL lacks authority to investigate the relationship under the 

FLSA.  The bipartisan Worker Flexibility and Choice Act is an example of this kind of alternative path.40  

Such a pathway would make independent work even less risky since the business that contracts with the 

independent contractor would have near certainty that the arrangement is not subject to the hurdle of 

regulatory enforcement.  This will accrue to the benefit of both the business hiring independent workers, but 

more importantly, to the benefit of the independent workers themselves who will find more opportunities for 

independent work. 

 

If the purpose of the FLSA is to protect workers from exploitation, it is hard to argue that a worker who fully 

comprehends the tradeoffs of independent contractor status needs DOL’s protection.  Those workers who want 

to be independent (and, as noted above, studies point to multiple millions of them) should be allowed to live 

under independent status rather than being forced to adhere to some kind of judicially applied set of rules.  It is 

not clear that workers who themselves want to be ICs should be forced to be employees merely because their 

work meets some threshold set by the DOL.  And DOL would free up resources to investigate problematic 

employers since at least a portion of many current WHD investigations revolve around confirming that 

independent workers are not employees. 

 

Rep. Michelle Steel (CA-48) summed up this proposal well: “As workers and businesses across the country 

continue to experience labor shortages and the highest inflation in 40 years, finding ways to promote 

employment flexibility should be a top priority.”  She stressed the need for a “bipartisan solution to promote 

stable, flexible employment to help empower American workers and businesses to thrive.” 

 

Conclusion 

The Institute for the American Worker has significant concerns with the proposed independent contractor 

regulation because it will not protect workers from abuse and “misclassification,” but rather will take away 

opportunities from millions of workers who are happy with their current work arrangements because 

businesses will be too scared to hire them as independent contractors.  The Department of Labor’s mission is 

not limited to W-2 workers, but this proposed regulation would limit the opportunities entrepreneurs and small 

businesses have to obtain work from other businesses while simultaneously making it hard for many of those 

same businesses to hire independent workers to meet their growing labor demands. 

 

I4AW urges DOL to withdraw the current proposed rule and not stand in the way of the continued 

development of the independent contracting marketplace which millions of American workers have found to 

be the best fit for their needs and desires. 
 

 

 
40 Worker Flexibility and Choice Act, 117th Cong., available at: https://cuellar.house.gov/uploadedfiles/wfca_one_pager.pdf; see also 

“Cuellar, Stefanik, Steel Introduce Bipartisan Bill to Expand Worker Flexibility and Choice,” Press Release, July 20, 2022, available 

at: https://cuellar.house.gov/news/documentsingle.aspx?DocumentID=407279. 


