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January 19, 2023 

 

Brandon Bradley 
Chief, Case Intake and Publication 
Federal Labor Relations Authority 
Docket Room, Suite 200 
1400 K Street NW 
Washington, DC 20424-0001 
Via email to FedRegComments@flra.gov 
 
 Re: Formal Comment in Response to Notice of Proposed Rulemaking in FLRA Docket No. 0-MC-33 

 

To the Federal Labor Relations Authority (“FLRA”): 

 

I write on behalf of the Institute for the American Worker (“I4AW”) to express opposition to the 

FLRA’s proposed rescission of the policy statement in Office of Personnel Management (OPM), 71 FLRA 

571 (2020), and its proposed amendment of 5 CFR 2429.19. The FLRA should withdraw its notice 

of rulemaking and allow existing 5 CFR 2429.19 to remain in effect as the rule most consistent with 

5 U.S.C. § 7115 and the U.S. Supreme Court’s recent ruling in Janus v. AFSCME, Council 31, 585 U.S. 

___, 138 S. Ct. 2448 (2018). 

 

BACKGROUND 

In 1969, President Nixon agreed to deduct union dues automatically from the wages of federal 

employees. Exec. Order No. 11491 § 21, 34 Fed. Reg. 17605 (Oct. 31, 1969).1 A decade later, with 

 
1 Section 21 of Nixon’s Executive Order provided, in full: 

Sec. 21. Allotment of dues,  
(a) When a labor organization holds formal or exclusive recognition, and the agency and the 

organization agree in writing to this course of action, an agency may deduct the regular and periodic 
dues of the organization from the pay of members of the organization in the unit of recognition who 
make a voluntary allotment for that purpose, and shall recover the costs of making the deductions. Such 
an allotment is subject to the regulations of the Civil Service Commission, which shall include provision 
for the employee to revoke his authorization at stated six-month intervals. Such an allotment terminates 
when—  

(1) the dues withholding agreement between the agency and the labor organization is 
terminated or ceases to be applicable to the employee; or  
(2) the employee has been suspended or expelled from the labor organization.  

(b) An agency may deduct the regular and periodic dues of an association of management officials 
or supervisors from the pay of members of the association who make a voluntary allotment for that 
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the Civil Service Reform Act of 1978, Pub. L. 95-454, Congress turned Nixon’s agreement into a 

direct union subsidy, removing language from Nixon’s Executive Order that would allow the federal 

government to recover its costs in collecting union dues and making it available “at no cost” to 

unions. Compare id., at § 21(a) (“. . . and shall recover the costs of making the deductions.”) with 5 

U.S.C. § 7115(a) (“Any such allotment shall be made at no cost to the exclusive representative or the 

employee.”).2 

But Congress made another important change to the scheme set forth by President Nixon. Instead 

of allowing federal employees to revoke their dues deduction authorizations only “at stated six-

month intervals,” Exec. Order No. 11491 § 21, Congress rejected the “intervals” concept in favor of 

a blanket ban on dues revocations “for a period of 1 year.” 5 U.S.C. § 7115(a).  

Congress’s choice appears to have been intentional. The version that cleared the Senate actually 

adopted Nixon’s scheme—revocations permitted at six-month intervals—only to be rejected at the 

conference committee in favor of the House’s version without the interval scheme. See S. REP. 

95-969, 112; H.R. CONF. REP. 95-1717, 155. 

However, just a few years after enactment of the Civil Service Reform Act of 1978, the FLRA re-

imagined this new provision so as to include both the one-year, blanket ban and the Executive 

Order’s interval scheme. U.S. Army, U.S. Army Materiel Dev. & Readiness Command, Warren, Mich. 

(Army), 7 FLRA 194 (1981). Under Army, then, federal employees who wish to revoke dues 

authorizations are not only prohibited from doing so for the first year but, if they miss that 

opportunity, they cannot leave until another year has elapsed, ad infinitum. 

Despite this restriction of federal employees, the FLRA held tightly to Army for decades. However, 

in OPM, the FLRA acknowledged that its prior decision in Army was merely “a policy judgment” 

and abandoned the interval scheme. OPM, 71 FLRA at 572. In support, the FLRA observed that 

“nothing in the text of § 7115(a) expressly addresses the revocation of dues assignments after the 

first year.” Id. The FLRA further reasoned that, “because the provision says that it limits revocations 

for ‘a period of [one] year,’ it does not limit revocations for multiple periods of one year.” Id. 

(emphasis in original) (footnote omitted).  

purpose, and shall recover the costs of making the deductions, when the agency and the association 
agree in writing to this course of action. Such an allotment is subject to the regulations of the Civil 
Service Commission. 

Exec. Order No. 11491 § 21, 34 Fed. Reg. 17605 (Oct. 31, 1969). 
2 5 U.S.C. § 7115(a) provides, in full: 

(a)If an agency has received from an employee in an appropriate unit a written assignment which 
authorizes the agency to deduct from the pay of the employee amounts for the payment of regular and 
periodic dues of the exclusive representative of the unit, the agency shall honor the assignment and 
make an appropriate allotment pursuant to the assignment. Any such allotment shall be made at no cost 
to the exclusive representative or the employee. Except as provided under subsection (b) of this section, 
any such assignment may not be revoked for a period of 1 year. 
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On March 19, 2020, in line with its observations in OPM, the FLRA adopted a final rule, 5 CFR 

2429.19, effectively abandoning Army. The language of the final rule makes clear for federal 

employees that they “may initiate the revocation of a previously authorized assignment at any time 

that the employee chooses” after the initial one-year period. 5 CFR 2429.19. The FLRA was 

motivated, in part, by comments “from employees who were frustrated with narrow form-

submission windows occurring on indecipherable anniversary dates.” 87 FR 78015 (Member Kiko, 

dissenting), https://www.federalregister.gov/d/2022-27495/p-40. 

Given the relatively short period of time that has elapsed since 5 CFR 2429.19 was adopted, the new 

rule has yet to be reflected in many bargaining agreements or on the official form federal employees 

use to initiate their dues authorization,3 according to the National Treasury Employees’ Union 

(“NTEU”). 87 FR 78015, https://www.federalregister.gov/d/2022-27495/p-21. 

THE FLRA’S PROPOSAL IS INCONSISTENT WITH 5 U.S.C. § 7115(a) 

Now, the FLRA proposes to prematurely revisit its final rule, expending additional resources to 

solve a problem that does not exist. And at least one of its proposed options—re-imposing 

President Nixon’s “interval” scheme—would fatally exceed the FLRA’s statutory authority. In 

contrast, keeping 5 CFR 2429.19 as written would ensure that labor unions and agencies honor the 

language of 5 U.S.C. § 7115(a). 

NTEU insists that, because Congress intended to strengthen unions with 5 U.S.C. § 7115(a), the 

FLRA must read into the statute a restriction on federal employees’ right to end dues deductions 

even after the first year. 87 FR 78015, https://www.federalregister.gov/d/2022-27495. But, as noted 

above, Congress’s intent was reflected in the actual text of the statute that passed and ultimately 

received then-President Jimmy Carter’s signature.  

And the actual text contains no indication that Congress wanted to impose additional restrictions on 

public employees beyond a one-year blanket ban on revocation. 5 U.S.C. § 7115(a) (“Any such 

allotment shall be made at no cost to the exclusive representative or the employee.”). If anything, it 

evidences a legislative choice against such a restriction, and against the “interval” language for which 

NTEU pushes. 

Even assuming NTEU is correct that Congress wanted to strengthen unions with 5 U.S.C. § 7115(a), 

it is unclear whether and how President Nixon’s interval scheme would effectuate that intent, as 

NTEU suggests. Limiting the ability of federal employees to revoke their dues authorizations after 

one year could only serve to keep unwilling federal employees from leaving the union or from 

paying union dues in some other way. NTEU cannot seriously maintain that holding such employees 

hostage will make it a stronger union.  

3 See U.S. Office of Pers. Mgmt., Standard Form 1187, Request for Payroll Deductions for Labor Organization Dues 
(Revised Mar. 1989), https://www.opm.gov/forms/pdf_fill/sf1187.pdf (“Such cancellation will not be effective, 
however, until the first full pay period which begins on or after the next established cancellation date of the calendar year 
after the cancellation is received in the payroll office.”). 
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Relatedly, NTEU’s revisions would not “honor employee choice,” as NTEU claims. 87 FR 78015, 

https://www.federalregister.gov/d/2022-27495/p-20. When employees join a union, they do not 

always do so with complete understanding of their options, the value of union membership, or their 

options to pay union dues by some other means. As if an initial one-year period of irrevocability 

were not enough, NTEU wants employees’ next available choice to be narrowly constrained. 

THE FLRA’S PROPOSAL IS INCONSISTENT WITH JANUS 

Finally, FLRA’s proposal is inconsistent with Janus and will invite well-founded lawsuits concerning 

its dubious interpretation of 5 U.S.C. § 7115(a). The truth is, there is no way to harmonize 

restrictions on federal employees’ ability to freely associate with the arbitrary “interval” language 

sought by NTEU. 

The United States Supreme Court repeated in Janus that “a ‘significant impingement on First 

Amendment rights’ occurs when public employees are required to provide financial support for a 

union that ‘takes many positions during collective bargaining that have powerful political and civic 

consequences.’” Janus, 138 S. Ct. at 2464 (quoting Knox v. SEIU, 567 U.S. 298, 310–11 (2012)). Janus, 

138 S. Ct. at 2469, held that union payments from nonmembers could no longer be compelled on 

this basis, specifically rejecting the union’s “free rider” argument that they would lose income. 

The same rationale applies here. Whatever small loss of income NTEU may experience—

presumably, the difference between continued dues payments under the annual interval scheme and 

dues payments under the existing system—it is not sufficient to overcome the impingement on 

federal employees’ rights when they are required to fund a union with which they disagree. As 

NTEU should well know, “[a] public employee doesn't check his First Amendment rights at the 

door of the government building.” Gross v. Town of Cicero, Ill., 619 F.3d 697, 703 (7th Cir. 2010). 

CONCLUSION 

The FLRA was correct in OPM to question its longstanding commitment to a mistaken reading of 5 

U.S.C. § 7115(a). And it was correct to adopt 5 CFR 2429.19 so that federal employees, agencies, 

and unions could better understand what should have been clear from the statute. The FLRA should 

reject NTEU’s petition and leave 5 CFR 2429.19 as written. To do otherwise would further limit the 

ability of federal employees to freely associate. 5 U.S.C. § 7115(a).  

Sincerely, 

David R. Osborne 

Honorary Senior Fellow 

Institute for the American Worker 


